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REGULATORY SUMMARY
Special Statute:

Chapter 488 of Hawaii Revised Statutes governs
prepaid legal services and provides regulation by the

state’s Department of Commerce and Consumer Affairs.

The statiite is technically not an insurer-= la>
ther: ure a.. »lan which compliesw’ tt cia.
allc /edtoope ate. The ., forysc meoft waii
allc sbothlifeandca: altyir ‘rerst. fferleg
expe ‘—~=aurance.

Exempt fron. stat eare, nsin' ‘cheiler
the grouporplanac inis  ‘oric ¢ eccio regulation
under th » statutory 1 Hvisior.. . egulating insurance or
mutual ai
party is the federal government or its agencies, and
employee benefit plans regulated by ERISA.
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“atar- | benefit societies, plans in which any

Under the statute, prepaid legal plans are to be
offered on a group basis, but an opinion by the state
Attorney General found that Chapter 488 also applies
to plans whose membe  hip is open to the general
public [Att. Gen. Op. 8t 2].

Plan administrators ¢
surety bond pri- *~ operat

requirc dtoob a
. Inl. v ~Taoond, the

Departm ‘r.ayc —otleti sofc dit, certificates of
asit, 01 herevic ceoft curity theforr and
am ntsde nedapp oriate theDl B

L t.of ¢ mmerc and Cuiisumer Affairs Policy:

Tk Depar  .~*_. Commerce and Consumer
\ffairs  _nedl 1992 amendment to Chapter 488.
«with the change appears that legal plans operating
in Hawaiiwillno It _z. have the statutory obligation to
provide its members with a free choice of attorney in
covered matters. However, the Department of Com-
merce and Consumer Affairs has indicated that the
amendment is merely intended to extend the reach of
the statute to plans which do not provide members
with a free choice of attorney.

LAWYERE I{ICSRULES

Effective Jant
Profes ~l Cond.
" 2 (nc. gRu
the awyers. vypar

v1,12 4,Haw adopted Rules of
‘mod _u arter the ABA Model
7.3 (¢ This provision specifies
‘pate  ~roup or prepaid legal
ser eplans\ ichus 'n-pers 2phone
solic tiontoe -actm “bers, asiong as the lawyer
does town ¢ direcithe plan and the contact is not
irecte  u...id persons known to need legal services
.1rapar. Ilar matter covered by the plan.

Ther _sdo notrequire plan approval by the State
Bar prior to operation.
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Selected Text Status Table

Status of
sected
Text

Selected Text Current s of

Sta.e Stabh't~s, Re 'ulay ns,. ttor ey G 'nei | Opuuons, Etc.

Hawe. sed S' wtes

Division2, 'e2 Nc  ~ber2004 Unchanged
Prepaid Lec  Sen

Department of the Attorney General
State of Hawaii December 1, 1986 Unchanged

Opinion No. 86-22

Lawyer Ethics Rules

Haw .. of Professional Conduct 3.4 N. smber2( U,
Pr .essional 1depender~- ~falaw.
Hawaii Rule o1 . »ssic iAlCon  ct7.1. Novemi 2004 Unchanged
Communicationst 1cei ga'c  2r's oervices
Hawaii Ruile of Professional Conduct 7.2:

Unchanged
Advertising November 2004 g
Hawaii Rule of Professional Conduct 7.3: .
Direct Contact with Prospective Clients November 2004 Unchang
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Selected Text: State Statutes, Administrat®  Regu 1tio. 5, Etc.

HAWAIL . ‘I5ED TAT. 'ES
Div "ION . BU. NES.
TITLE 6.T. \DE EGUL TION ANL °RA _TICE
CHAP”ck 188. REPA D LE¢ ‘L S RVICES

§ 488-1. Defiitions.

As used in this chapter:

(1) DEPARTMENT means the department of commerce and consumer affairs.

(2) PLAN ADMINISTRATOR means those persons who have discretionary authority for the management of the
plan or for the collection, management, or disbursement of plan moneys.

(3) PREPAID LEGAL SERVICE PLAN (“Plan”) means a group legal service pla- in which the cost of the ser-
vices are prepaid by the group member or by some other person or organizationiiiu. member’s behalf. A group
legal service plan is a plan by which legal services are rendered to individual member fagroupi-. “ableinterms
of some common interest.

(L 1976, c 156, pt of s 1; am L 1982, ¢ 204, s 8; gen ch 1985; am L 1992, ¢ 19, 1)

Notes - The 1992 amendment, effective April 22, 77?2, 2" wie 1 of th lefinition PREF D LEC '~ SERV' E PLAN

deleted, “A pl- . snan, odvide: (A) That individu~ ne ape. "nall be ‘ordea :edom o. 1oice. ‘he sei .heir own
attorney or ¢ orneys to | -ovide leg”' = ‘cesun.  suchp. .(B) F. ‘hepa entofe alamc ‘s for the cost of
services ren red without regard =~ the ic tity of »attorne or attori ‘s sele =d by tt plan r..ember or members. No
plan shall oti ‘~a discriminate the ! isofs h selec. 1

Opinion of the A.. Senerr -Ap.  whoste Yember 5 opentothe aeral public is a group legal service
plan, and this chapter appliec  suc plan.  At'v ... No. 86-22 (1986).

§488-2. App. ... .y, Other Statutes, Rules of Court.

(a) This chapter shall apply to all plans in the State other than:

(1) Plans in which either the group or the plan administrator is otherwise subject to regulation under chapter
431 0r433.

(2) Plans in which any party to the plan is the federal government or any agency thereof.

(3) Any employer-employee plan which is subject to the federal Employee Xetirement Income Security Act
of 1974, Public Law 93-406.

(b) The operation of all plans subject to this chapter shall also be subjectto cha, wrs480 481,p |,481A, and
481B, and other provisions of law which may be applicable. Chapters 431 4133, and« 'shal 1ot~,_.iytoany plans
or the operations thereof which are subject to this chapter, exceptas rc .uc sectic 1488 and488-6.

(c)No p'~ * act to this chapter shall cont 2 ules. courte optedby eHav iisup. ~om G
(L 197 c 156, ptof » 1)
Notes
Chape. 1434, refr red  ‘nthis  ction, h » beer _pealed
§488-3. F'lingand C 1ier Re | ..rements

Sixty days p1 or to the implementation of any plan and the accumulation or payment of money thereunder, all
plan documents shall be submitted in writing to the department. Such documentation shall contain in writing the
following:
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(1) A brief statement of the plan’s financial structure, including a statement of th. mount of prenayment, and
other charges or dues to be paid by plan members and the manner in which suchan intisto} z pa.
(2) A statement of the amount of benefits, legal services, or reimbursement for leg. service ;tobet1 ished

each member of a plan, and the period during which it will be furnished: ar ~ereare Xxcep. ., reductions,
exclusions, limitations, or restrictions of such benefits, legal =arvice., - cimbc. >meni adet 'ed statemr =nt of
such exceptions. recuctions, exclusions, limitatior= ~rre suie  ns.

(3)Aste _menu. the terms and conditic= voon  chthe 3anme »ecance dorc srwise .ted by

the group, eplanadr. inistrator uic  2rsons  nishing :galse. es, ¢ emem :r;pro ~dthatforany such
cancellatio >rtermination,ott -than -‘ame. ‘er,the. shallbe rovisi made orthe aisposition of funds
accumulatec ~the plan.

(4) A statemic. ““ing the  pplic Hility o, 2nappl.  hility o tne ber  its of the plan to the family dependents
of the member.

(5)Astatementofthep odc -ac v _hwill be allowed the member ~ ..i.e member’s group for making any
payment due un. er the plar

(6)Astateme. '~=~" .ng a procedure for settling disputes between or among the group, the plan administrator,
the persons furnishiing legal services, and the member.

(7) A statement that the plan includes the endorsements thereon and attached papers, if any, and contains the
entire contract or contracts to be used between all parties to a plan.

Any amendments or changes to the documents filed under paragraphs (1) to (7, all be filed with the depart-
ment sixty days before they take effect. All documents filed under this section shall b yublicdoc ... ‘s.

(L 1976, c 156, pt of s 1; gen ch 1985)

§488-4. A~~m ilated Funds, Protection, V"  ‘io «.

Any pla which accemulates .unu riorto s payn. tofsuc funds theper insprc ‘nglegal services
shallmeetti requirementsof ssec. n.

The plan ¢ “~*rator shall ubtai- & ndin amour ndfort opbro 1oy the department which shall be
executed by the pic. ‘strator .nda ‘retyc panyec horizeatodokb inessin the State as a surety. The
bond shall be to the benen.  the 3mber fthe) ~anushallbe filed withi  department. In lieu of the bond
required by this cection, the . pan -t nc accept letters of credit, certificzics of deposits, or other evidences of
security in form ai 1amounts .eemea appropriate by the department.

[L 1976, c 156, pt »f s 1; am L 1992, ¢ 78, s 2]

§ 488-5. Annual Exhibits; Examination by Director.

Each plan shall file with the director of commerce and consumer affairs within thir  Jays after th~ ~nd of its
fiscal year a statement under oath in such form as the director prescribes containing:

(1) A statement setting forth the total amount of gross receipts and expenditures of .  plan urin~*_ uscal
year;

(2) The assets and liabilities of the plan at the close of it~ = ~al yea. °nd

(3) The profi* =~ ! ss of the plan during its fisc~ o’

The pow’ 3, autho. ‘ies, and duties relati- ~ yexam tionsv  tedin Ydimpos 1upor »einsuic <ommis-
sionerunder hapter 431 are ext” ideu andir. 2sedu, nthedi =storir. »spectt 2xami' _.ons of the plans;
provided that  examinationsh. atten. toobt “orins} =twritte drora frm- ,on ordocuments in violation of
the attorney-clic “~neasitiscor’ait linthe ‘odeof ofessic !'Res nsibility adopted by the supreme
court.

(L 1976, c 156, ntof s 1; amL 82, 4 = ;. £ 1983,c124,s17)

§ 488-6. Invest.ments of Certain Plans.

No plan promising or offering to pay for legal services in an amount equal to or in excess of $25 a year shall
invest any of its assets other than as authorized and provided for in respect to domestic insurance companies and
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societies under chapter 431, which provisions are hereby extended to and made ap~ :able to prepaid legal service
plans.

(L 1976, c 156, pt of s 1)
§ 488-7. Failure to Comply; Penalty.

Any plan wki~h rhglects or refuses to comoly ‘hj,cha, ‘rsha enotifie nwriv Ybyt ‘irectr of
commerce 7 dconsu Yeraffairsofthe negl- wrefus andtoi ecor ‘tiveach ;ifthe eglectc. sal
continues f. seven days afterr dficc. n,the n,grot  orplar dmini  atorme befine .St more than $1,000.
Everyday's lectorrefusale ‘rthe. niratic »sevei 'ayssh. bea: arate Jffense.

(L 1976, c 156, ~ L1982, 204, -amlL 3,c124 17)
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Selected Text: Attorney General O»inions
Department of the Attorney Ge. ral
State of Hawaii

Opinion No 8F
D~~emb~.. 986

™ 2 App. ability of Chapter488 v ank sed St tes,t. ' Prepaic egalt -vicel. ,se Membership
is C en to the \’ublic

) " narable Russel S. "L ata

Direc.. ~merces 1d C. sumer fairs
State of Hawe.

1010 Richards ¢ et

Honc ilu, Hawai /6813

Dear \ir. Nagata:

This is in response to the letter of May 22, 1986, from Ms. Sheryl Lee A. Nagata, Time Share Administrator,
requesting an opinion as to whether chapter 488, Hawaii Revised Statutes, regulating prepaid legal service plans,
applies to a plan whose membership is open to the public. We answer in the affirma*

Section 488-1, Hawaii Revised Statutes, defines prepaid legal service plan as “ag.  'p legal servire planin
which the cost of the services are prepaid by the group member or by some other persor - organi- ation  “he
member’s behalf.” The phrase “group legal service plan” is defined in section 488-1as “a inby\ 1ichler |
services are rendered to individual members of a group identifiable in terns ¢ ~comn. intel s..” Theissueis
whether a plan whose membership is open to the general publi-‘~agr.. <galse. epla

Itis a well-acrente | rule of statutory constructio ™ ~ts atu.  shous »econst dto, eefft *nthe
intention of the ' .gislatu. as gleaned primarilv” m¢elc tuagec taine ntheste teitse Hawa. Y
EmploymentF lationsBoardv. Ur'ca, HlicWc ers,Lo '646,/ SCME \FL-CIC 66Ha 161,469, 667
P.2d 783,789 '83); Statev. Ui, Haw. 366, ,663F 1630,t 3(19¢  Surv ors of Medeiros v. Maui Land
and Pineapple C " Hawaii 290, £97. 70 22d1. 35,1321 983); . loarv ‘winerton and Walberg Co., 65
Hawaii 415, 420-21, o« 120,42 (196 Black onstruc nCcip.v.Ags. d,64 Hawaii 274, 283,639 P.2d
1088, 1094, appeal dismisse. 591 S.10° 103S ** 36/,74L.Ed.2d504 282); Inre Hawaiian Telephone
Co., 61 Hawaii 572 577,608 F 138. 22 1. J); Keller v. Thompson, 56 Ha. . 183, 189, 532 P.2d 664, 669
(1975). Moreover, t. = Hawaii ¢ preme vourt has stated that, although legislative intent is to be obtained primarily
from the language us "~ = _.atute, when aids to construction of the meaning of words, as used in the statute, are
available, there can be no rule of law which forbids their use, however clear the words may appear on superficial
examination. Treloar v. Swinerton and Walberg Co., 65 Hawaii 415, 421, 653 P.2d 420, 424 (1982); Crawford v.
Financial Plaza Contractors, 64 Hawaii 415, 420, 643 P.2d 48, 52 (1982).

The definition of “group legal service plan” would clearly apply to a plan providing le | services to members of a
credit union, business organization, or club. We also believe that the definition would ap, to cons! .ner. "o have
as a common interest the desire to have available affordable legal services and, for thatpu »ose,fc maagrc  to
secure such services through a prepaid legal service plan. Aplan by which lec vicesa rendc .utoacon-
sumer group, like the one just described, is like a plan whose members . fomth. =2nera blic. "he memb3rs
of the plan are the aroup and its common interest is se~ “ng’_ga. ‘rvice. rought olan.

This const” cuon . he definition of “group ™ ye.ser. :plan” -consi. ntwitht inten nofthe .re,
as expressedi the comm.'teerepc s¢ 3.B.Nu '775-7¢ whicht tame. t156,1 '6Hav ‘ess.lLaws 282,
and was desigi  ‘ed as chapter48 Haw. Revis. Statute Withr. sectt. ~ereg’ atory provisions of Act 156,

the conference ¢ “*aa report sta.ed:
This bill proviuc. ~egulatic 1of . vaidle alservii byt .cueparti ntofregulatory agencies by
subjecting prepaid legal servi.  lans »cons erprc -tiveegislation.

Senate Conf. Comm. Rep.. .8-. 1976 wanS. J.839; House Conf. Ce ...ii. Rep. No. 17-76, 1976 Hawaii
H. J. 1102 (emphasis added).
The conference -~ _report stated further as follows:
Prepaid legal se:vice plans are a method by which legal services may be provided to lower and middle income
persons at a price they can afford. A prepaid legal service plan is a plan between a group of consumers and one or
more attorneys in which the attorneys agree to provide certain legal services to the group. Through formation of a
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group of consumers, these legal services are provided at a lower price than would be available on an individual basis.
In addition, the prepaid legal service plans are a method by which legal services may be afforded to lower and middle
income persons at a price they can afford. A prepaid legal service plan is a group legal service plan in which the
cost of the services have been prepaid by the group member or by some other person or organization in the
member’s behalf. Agroup legal service plan means a prepaid plan by which legal servi =s are rendered to individual
members of a group identifiable in terms of some common interest. Id.

From the foregoing excerpts, we believe that the legislative intent was to subject =paidleg' .  ‘ce plans to
consumer protective legislation. Furthermore, the Legislature envisioned that plans woul e estat i1shed. -~onsum-
ers who had formed themselves into groups. We see no difference between cr~~umers fc 1inga 're'-. and opening
membership to the group to other consumers who share aninterestinaf -d .i<  3lserv 3san ‘he promoter of a
plan who intends to solicit members from among consumers ~State 1emen rsof. rgro. haveacr m-
mon interestin~' _. ° legal services through*er .. ‘Acalsc »teth. ‘hepurp =20fp moting -~ 2r
protection by © quiring p. \ns toregist~- nosto . 4,and  rannue zportt ndbyre llating vestmer... uiplans
would be frus ted if planc which olicit. mber. -omthe 1blicar xcluc Yfromt' :statrr .oy definition.

Based on ti.. ~a of sectior 48¢ " andt legisla =histo  Tcha =2r488, itis our opinion that chapter
488 is applicable to a pia.. semr nbers »risop tothe _uic.

Very truly yours
Susan Tamura S. «wo
Deputy Attorney General

Approved:

Corinne K.A. Watanabe
Attorney General

1986 WL 80030 (HawaiiA.G.)
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Selected Text: Rules of Professional Cc  duct

HAWAII RULES OF PROFESSION  “OND —T

LA TIR .S~ DASL CIATIO
F 1e5.4.PROFESSIC «~. 'DEPE J)ENCL ‘FALA YER.

(a) aror law firn. shal’ .\ share 7jalfee. ‘ithanc 'awye >2accptthat:

(1)< mentby < rawy withi lawyel firm,z.iwner, 01 3sociate may provide for the payment of
money, afterti.  ryer’ death, thele ‘er'scsiateortooneori re specified persons;

(2 alawyerw unc *akrs  oniplete unfinished legal busir _s of a deceased lawyer may pay to the
estate . fthe dece: edlaw, < that proportion of the total compensation which fairly represents the services
rendere ~-th~  _ceased lawyer. Alawyer who purchases the practice of a deceased, disabled, or disappeared
lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the
agreed-upon purchase price; and

(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even
though the plan is based in whole or in part on a profit-sharing arrangeme:

(b) Alawyer shall not form a partnership with a nonlawyer if any of the activi s of the partn=rship consist of the
practice of law.

(c) Alawyer shall not permit a person who recommends, employs, or pays the wyeri rende: _gal services for
another to direct or regulate the lawyer’s professional judgmentin ~sn suchle lser ‘es.

(d) Except as otherwise permitted by the Rules of =~ Suprc, Courtc e Sta  of He aii a lawye r shall not
practice with ar i the form of a professionalc~  -at'uno.  3socie ‘nautho =3dto, actice fora rofit, if:

_1)ano. awyerowns anyinterr ‘rerein  xceptti ‘afidt aryrepr. ontati ofthec Jfalawyer
m.  holdthes‘ockorir cre. ~fthelc verfor easonec <etime wuringac ainistre =

?anonlawyeris corpo ‘edire. roroffi rthere. or

X ~lawyer hasthe .g ‘fodire orcont theprc ssion ‘uagmentofalawyer.
COMMENT:
[1] The provisions 0. ‘isr. exr 2. adwonal limitations on sharing fe _. 1nese limitations are to protect the

lawyer’s prot ‘ssional indt anden. _i judgment. Where someone other than the client pays the lawyer’s fee or salary, or
recommends = ~nloyme . of the lawyer, that arrangement does not modify the lawyer’s obligation to the client. As stated in
paragraph (c), sucn arrangements should not interfere with the lawyer’s professional judgment.

[2] Subsection (b) applies only if legal services are sold by the partnership to third persons or entities other than the
partnership itself.

(Amended November 18, 1994, effective November 18, 1994; further amended Februa'y ~ 2000, effective July 1, 2000.)

INFORMATION ABOUT LEGAL SERVICE:

Rule 7.1 Communications Concerning a Lawye~’~ Serv..

Ale” yersn. notmakeafalseorm’ e ung nmuni tiona utthela ‘eror 2lawyc ices. A
commi icationis.alse ormuicc Mgifit

(a) >ntains a materia isrep sentat yoffac. -law,0 mitstz >ctnec ssary to make the statement
considei ~whole noti.ateri-.. mislea 1g;

(b) is like., *a anur’ustifi  expec tionab ‘resuistnelav rcan achieve, or states or implies that
the lawyer canachie.  »sult syme. sthat !'ateuierules of professi al conduct or other law; or

(c)comoaresthela rers -rvicae (hotherlawyer’s services, unle ., e comparison can be factually sub-
stantiated.

COMMENT.

This rule governs all communications about a lawyer’s services, including advertising permitted by Rule 7.2.

Whatever means are used to make known a lawyer’s services, statements about them should be truthful.

(Adopted effective January 1, 1994.)
Rule 7.2 Advertising
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(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise ¢  vices throi*=" ~blic media,
such as a telephone directory, legal directory, newspaper or other periodical, outdo. advertis 1g, rac  or television,
or through written or recorded communication.

(b) A copy or recording of an advertisement or communication - ya’ .. tfortv year: fterits last dissemina-
tion along with a record of when and where it was used.

(c)Ala»— =" all not give anything of v~lue ‘e soni. tecon endingi lawy ‘'ssen ~ev- pHtthata
lawyermr y:

)pay the rvasonal 2cos ofadv ‘isemelr orcon unica nsperr tedby ..srule;
( ~avtheusualch. jesot 1ot-for -ofitlan rrefert servic ~auv- . fied legal assistance organization;
and
(3) pay 1ui - vractic inac rdanc. vithRu  .17.
(d)Any communica. 'me »purs. .0t _,uie shallinclude the nai of atleast one lawyer responsible for
its content.

(Adopted effe 'olary 1, 1994))

COMMENT:

[1] To assist the public in obtaining legal services, lawyers should be allowed to make known their services not
only through reputation but also through organized information campaigns in the form of advertising. Advertising involves an
active quest for clients, contrary to the tradition that a lawyer should not seek clientele. However, the public’s need to know
about legal services can be fulfilled in part through advertising. This need is particul-  acute in the case of persons of
moderate means who have not made extensive use of legal services. The interest in  »anding public information about
legal services ought to prevail over considerations of tradition. Nevertheless, advertising vy lawyers ciie. *he risk of
practices that are misleading or overreaching.

[2] This rule permits public dissemination of information concs in o .. 2rsna »orf. 1 name, address and
telephone number; the kinds of services the lawyer will unc 2; tne sisonw hthe wvyers es are de ermined,
including prir~~ *~* oecific services and paym=ant e at arr. yemer a lawy.  forei, langu ahilit" names of
references and, witi. heir consent, names o” r.asrey rly rept =2nted, 'nd other forma 1 thatn._ .ite the

attention  those see <ing lege’ ass.  nce.

[5, tinns of effecu.enes”  Jtaste  adverti 'garen terso wccuiation and subjective judgment. Some
jurisdictions he.. *ensive pr nibit s aga. ! televic  adve ..ing, ag st advertising going beyond specified
facts about a lawyer, «. ‘nst @ dignifi. * advei 'ng. Te__uision is now one  the most powerful media for getting
information to the public, . iculc - pers. f I=.. and moderate income; prc  “i.g television advertising, therefore,
would impede Ye flow of in ‘matic out iegal services to many sectors of tne public. Limiting the information that may
be advertised h. ~ a simila’ .ffect and assumes that the bar can accurately forecast the kind of information that the public
would regard as _.c......

[4] Neither this rule nor Rule 7.3 prohibits communications authorized by law, such as notice to members of a
class in class action litigation.

Record of Advertising
[5] Paragraph (b) requires that a record of the content and use of advertising be ke in order to f~ "*~te enforce-
ment of this rule. It does not require that advertising be subject to review prior to dissemina  n. Such . requ. “ent would
be burdensome and expensive relative to its possible benefits, and may be of doubtful const ‘ionalit

Paying Others to Recommend a Lawyer
[6] A lawyer is 1llowed to pay for advertising per~itted y . rulear forthep hase. alaw  <tice in ccor-
dance with the ,uvis. > of Rule 1.17, but other se .51, -zrmitte 2 pay otherpe nfor anneli. Jonal
work. This ri triction do. s not preve=" ~orgarm. onorf sonothc ‘hanti lawyerfi 1 adve ing or recuinmending
the lawyer's = wvices. Thus, aleg aid a_ 1cy or 3paidle. 'service »lanrn payto dvertic. iegal services provided

under its ausp. -~ Likewise, ala erma articip. innot- -profitle ‘errel ! nr- rams and pay the usual fees
charged by suc.. "~ Paragraph c) esnot ohibitp. ngregt ~omp ‘sation to an assistant, such as a
secretary, to prepare . ‘~ations sermi. 1 by th rule. (E “zsis added)

[7] See the Terminolo, sec. for (b _efinition of “qualified legal assist-...ce organization” reference in subsec-
tion (c)(2).
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Rule 7.3. DIRECT CONTACT WITH PROSPECTIVE CLIENTS.

(a) Alawyer shall not by in-person or live telephone contact solicit professior. employr ent.. 1 a prospective
client with whom the lawyer has no family or prior professional relationship when « ignific: it motiv  'or the lawyer’s
doing so is the lawyer’s pecuniary gain.

(b) Alawyer shall not solicit professional employmertfrom <. > .pecti. ‘lienti writte orrecorde d communi-
cation or bv in-p 'rson or telephone contact eve~~he .1i.. “herwi  prohibit  bypez qgrapi \.if:

.1)the, ospective clienthasm 'e..nov  othelc yera sirenot besc itedby yer; or

(2) the so citationi” ,ui. ~coerc 1, dures orhara. ment.

(c, verywrittenorre: rded. mmun. tionfrc alawye solicitt  profe« Lional employment from a prospective
client w, ~mthe lawye. nas” . 'milyc riorprc ssionai latior. 1ponall be subject to the requirements of
Rules 7.1 ai. ‘shallin ude >»worc ‘Advert aM-z.cial” (1) the outside envelope and at the top of the
first page ofthe conw.  oftt enver e,anc ' =tilie beginning and ei ng of any recorded communication. A
sample copy ofanywrnn nor ~or-e.  ommunication directed by alav , i (0 one or more prospective clients for
purposes o1 ceeking or :comnic..ding employment shall be simultaneously forwarded by the lawyer to the Office of
Disciplinary ¢ =~ ==~!

(d) Notwitastanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal
service plan operated by an organization not owned or directed by the lawyer which uses in-person or telephone
contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services
in a particular matter covered by the plan.

(e) Alawyer shall not solicit professional employment from a prospective clie.  n the lawyer’s behalf or on
behalf of anyone associated with the lawyer if:

(1) the communication concerns an action for personal injury or wrongfulde  hinvol' ngthe  'sontowhom
the communication is addressed or a relative of that person, unless*  ~arsona. iuryc - _ungful death oc-
curred more than thirty (30) days prior to the sending ofthece 1 iiica. - or

(2) the lav'yer knows or should know thatthep” ;. ', emc nal,ori 1tals eoft nerson akesit
unlike' wiac.  personwould exerciss e .ui. “:judgr. ntine »loyinge wyer
()W tten comi. unication~ .. -ospec. :client. rthep »osec soliciting rofess 1al employmentare

subjecti ‘he following requ’ ‘men.

(- *fan communi. tions  norospy iveclie sshalli sent. , ', (egular U.S. mail, not by registered
mail or o.. of restrict .dd. rery,a 'notby ssimils _. e-me

(2)ifaconua. -repr senta. 1isse witht.C written commur. 1tion, the top of each page of the
contractshallbe ma d“ MPIl =  red nKinatype size one size! __i than the largest used in the con-

tractand hewords “[ )NO.  5N”shall appear on the client signature line;

(3)wri. ~com~ unications shall not resemble legal pleadings or other legal documents;

(4) any written communication prompted by a specific occurrence shall disclose how the lawyer obtained
the information prompting the communication; and

(5) any written communication shall not reveal the nature of the prospective client’s legal problem on the
outside of the mailing.

(Adopted effective January 1, 1994; Amended September 8, 1999, effective January 1, 2000.)

COMMENT:

[1] There is a potential for abuse inherent in direct in-person or live telephone contact by 'awyer vith ~ . Jspective
client known to need legal services. These forms of contact between a law® >r - “ospect - clier. subject the layperson
to the private importuning of the trained advocate in a direct inte~~ ~rsone. . ¢ unter. prosj tive ¢ nt, whomiy
already feel overwhelmr 2d by the circumstances giving =~ to'.en. 'forle !service. nayfii itdiffi " fully to :valuate
all available #° zrnauv. with reasoned judgmer’ nr app. iate se nterec 1the fac Hf the wvyer's and
insistence u n being re ained imr .. 'v. Tne uation 1 ‘raught 1 the ssibility ¢ undue “uence, inumidation,

and over-rec ing.

[2] This pow ~huse inhere” . in rectin- rson or < telep > soli  ation of prospective clients justifies its
prohibition, particulary < wyer ~ Jvertis vand\ ‘ten anr _orded commu. ation permitted under Rule 7.2 offer
alternative means of convey.. 1ece aryin® a7idor  LGiwose who may be in neel  flegal services. Advertising and
written and recor''ed commun tiont i~ n_, be mailed or autodialed make i possible for a prospective client to be
informed about the need for ¢ il services, and about the qualifications of available lawyers and law firms, without subject-
ing the prospective ~++= _irrect in-person or telephone persuasion that may overwhelm the client’s judgment.

[3] The use of general advertising and written and recorded communications to transmit information from lawyer to
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prospective client, rather than direct in-person or live telephone contact, will help ¢ ssure that the information flows cleanly
as well as freely. The contents of advertisements and communications permitted ur.  r Rule 7.2 - ~rmanently recorded
so that they cannot be disputed and may be shared with others who know the lawyer. *his pote dal for  armal review is
itself likely to help guard against statements and claims that might constitute false ai  misle¢ ina ~~ ..wunications, in
violation of Rule 7.1. The contents of direct in-person or live telephor- cr tions bt 'een ¢ awyer to a prospective
client can be disputed and are not subject to third-party sc=*ny. C_..  cuently, vare chm = likely to: pproach (and
occasionallv cro: s) the dividing line between ac~ te "_pie  atatiorn ind thos. 1at ar alse « ~ mislea’ ng.

[4 There is fe less likeli> . *hatale er wou. =ngage abusi practice: igainst  individuar with whom the
lawye. as a prior persona’ or pro. sional  ationshi r whert 1elaw ris mo ated Ly considerations other than the
lawyer ~uniary gain. Cc eque’ the g =ral pro itionin e 7.5~~~ .ne requirements of Rule 7.3(c) are not
applicabic <ituations.

[5] But even pern. 1 fol s of sc  ta‘ion . ve abused. Thus, any st tation which contains information which is
false or micleading with the i = g ¢ ule 7.1, which involves coercic., uuress or harassment within the meaning of
Rule 7.3(b)(. \. or which volves cuntact with a prospective client who has made known to the lawyer a desire not to be
solicited by ti " >+~~ _sithin the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after sending a letter or other commu-
nication to a c.ient as permitted by Rule 7.2 the lawyer receives no response, any further effort to communicate with the
prospective client may violate the provisions of Rule 7.3(b).

[6] This rule is not intended to prohibit a lawyer from contacting representatives of organizations or groups that may be
interested in establishing a group or prepaid legal plan for their members, insureds, ber ‘ciaries or other third parties for
the purpose of informing such entities of the availability of and details concerning the piai - arrangement which the lawyer
or lawyer’s firm is willing to offer. This form of communication is not directed to a prospectiv  client. Rath . "= usually
addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services others - \ho me. € they
choose, become prospective clients of the lawyer. Under these circumstances, the activity wi © the | wvyer *= _criakes in
communicating with such representatives and the type of information transr ittr 2 indivi a3l are Inctionally similar
and serve the same purpose as advertising permitted under R~ 7 2.

[7] The re areme. in Rule 7.3(c) that cert.” cc amu  ations L marke ‘Advertiss  Mate " does yto
communicati is sent in 2sponse t- .. asts o1 tential »nts or ir spc  sperson:. or spoi rs. General announce-
ments by lav =rs, including chan s in | sonner - office  ation, ¢ 10t cc ‘itute cc 1municauons soliciting profes-
sional employ *from a client k wn to in nee  of legal rvices\ inthe  ~=".g of this rule.

[8] Paragraph (q) v. lewor ipern anattc =2ytop _pate with an oo nization which uses personal contact to
solicit members for its group  ep 'legal -vicer . provided thatthe persor. -~ontact is not undertaken by any
lawyer who would be a provide >flec = ice_ through the plan. The organizatic.: referred to in paragraph (d) must not be
owned by or direct. 1 (whether s managyer or otherwise) by any lawyer or law firm that participates in the plan. For example,
paragraph (d) woulc.  “ =~~~ . a lawyer to create an organization controlled directly or indirectly by the lawyer and use the
organization for the ia-person or telephone solicitation of legal employment of the lawyer through memberships in the plan
or otherwise. The communication permitted by these organizations also must not be directed to a person known to need
legal services in a particular matter, but is to be designed to inform potential plan members generally of another means of
affordable legal services. Lawyers who participate in a legal service plan must reasonably assure that the plan sponsors
are in compliance with Rules 7.1, 7.2 and 7.3(b). See 8.4(a).

(Comment amended effective January 1, 2002.)
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